STATE CAPITOL e o COMMITTEES
ROOM 3070
California State Senate CoveRnMENTAL
TEL (916) 651-4035 VICE CHAIR
FAX (916) 445-9263
SENATOR JUDICIARY
DISTRICT OFFICE VICE CHAIR
950 SOUTH COAST DRIVE TOM HARMAN EA‘;TIEJI\JS?JIRIXREECE
SUITE 240
COTiIA(_ﬂE‘tS,:}.Sgigg?S SENATE MINORITY WHIP BUDGET & FISCAL REVIEW
: THIRTY-FIFTH SENATE DISTRICT BUDGET & FISCAL REVIEW

FAX (714) 957-4560
SUBCOMMITTEE NO. 4

TRANSPORTATION
& HOUSING

December 3, 2009

Mr. Armin G. Yazdi

Deputy Legislative Counsel
State of California

Office of Legislative Counsel
925 “L” Street

Sacramento, CA 95814

RE: Legislative Counsel Opinion on Underground Regulations
Dear Mr. Yazdi:

As you know, elected members of the State Legislature depend on the Office of Legislative
Counsel to provide us with independent and objective legal opinions on which we can make
informed decisions. To that end, I very much appreciate your providing me in October with the
well-supported opinion from the Office of Legislative Counsel to my enclosed letter from
September 1, 2009. In that letter, I raised concerns that the California Air Resources Board
(CARB) was threatening enforcement action against California dealers based on an
“underground regulation.” An “underground regulation” is “any guideline, criterion, bulletin,
manual, instruction, order, standard of general application, or other rule...[that] has not been
adopted as a regulation and filed with the Secretary of State pursuant to the APA and is not
subject to an express statutory exemption from adoption pursuant to the APA.”'

The October Legislative Counsel opinion confirmed that “as a matter of law™ CARB could not
apply (and cannot enforce retroactively) proposed 2006, off-highway recreational vehicle
(OHRYV) regulations to products manufactured before August 15, 2007. This is because those
OHRYV regulations were “underground regulations” that did not become effective until after the
legally required review and approval of the Office of Administrative Law (OAL), which did not
occur until the summer of 2007. In fact, the proposed and still evolving 2006 OHRYV regulations
continued to go through several additional rounds of revisions by CARB staff in Spring 2007.

To the extent the Office of Legislative Counsel is withholding the opinion on privilege grounds, |
am compelled to waive such a privilege in order to ensure an open and transparent government
that operates on a complete and accurate record. As explained below, if I did not take this
action, then the CARB Board would be placed in the untenable position of making important
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